
May 25, 2018

Hon. Kathleen H. Burgess Via E-mail: secretary@dps.ny.gov

Secretary to the Commission

New York State Public Service Commission

Agency Building 3

Albany, NY 12223-1350

Re: Case Number 17-F-0619 – Application of Hecate Energy Greene 1 LLC, Hecate Energy

Greene 2 LLC, and Hecate Energy Greene 3 LLC for a Certificate of Environmental

Compatibility and Public Need Pursuant to Article 10 of the Public Service Law for

Construction of a Solar Generating Facility located in the Town of Coxsackie, Greene

County

Subj: Comments to Hecate Energy Public Involvement Plan

Dear Hon. Burgess:

Grant & Lyons, LLP is submitting the following comments on behalf of Saving Greene, a

local party to the above-reference project. In the beginning of its Revised Public Involvement

Plan (PIP), the Co-Applicants (Hecate Energy Greene 1 LLC, Hecate Energy Greene 2 LLC,

and Hecate Energy Greene 3 LLC) state that the intent of the PIP is to introduce the facility to

the local community and to determine the interests and concerns of stakeholders. The purpose

of this letter is to further supplement the comments submitted by Saving Greene on May 25,

2018, and begin to advance to the Commission the concerns of the public with regard to this

proposal. The concerns are as follows:

Issue 1 : Impact to Wildlife and Habitat

The PIP states on pages 7-8 that the Co-Applicants have conducted a “preliminary

environmental screening that indicated there was no significant wildlife habitat”. This is a
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completely false, misleading, and a clear misrepresentation of the important habitat that

encompasses the proposed Facility area.

A quick search on the New York State Department of Environmental Conservation

(NYSDEC) Environmental Resource Mapper indicates a large area with rare plants and animals

in the proposed Facility Area. In fact, the entire area (indicated in yellow shading below) is

encompassed with such an indication.

Specifically, the Project Facility area contains a vast habitat area for the Short-eared

Owl, a New York State endangered species, and the Northern Harrier, a New York State

threatened species. 

According to the PIP, this proposed project site is located precisely within a prime and

rare habitat area for both of these species, an area used for both overwintering and breeding.

Both the Short-eared Owl and Northern Harrier, like other grassland birds, require large

acreage of open and contiguous grassland.1 This particular area in Greene County is included

as part of the Greene County Grassland Habitat Management Plan, which must be consulted

and considered by the Siting Board if it decides to move forward with its review of this proposed

1
 Strong, K., R. VanSchaack, and I. Haeckel. 2014. Greene County Grassland Habitat Management Plan. Greene County

Soil and Water Conservation District and Greene County Habitat Advisory Committee. Cairo, NY. at page 12.
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project.

The Greene County Grassland Habitat Management Plan was initiated by the Greene

County Soil and Water Conservation District, and involved guidance from, and participation

with, the Greene County Habitat Advisory Committee, a Committee comprised of different

stakeholders including state and federal agencies, local municipalities, planners, sportsmen,

and conservation organizations. One of the purposes of this plan is to help encourage

cooperative environmental planning for future development in eastern Greene County, which is

accomplished through the careful study of the importance of the local grassland habitat and

 area.2 

According to the Grassland Habitat Management Plan, the lands proposed for siting this

Facility are located in rare and prime grassland habitat area, where both the Short-eared Owl

and the Northern Harrier have been observed. Not only that, but given the wide habitat range of

these birds, the entire Facility area could drastically impair both species’ habitat and existence.

The Grassland Habitat Management Plan includes several maps in its discussion. Two of these

maps, seen on pages 53 and 54, show observations of the Short-eared Owl and the Northern

Harrier. As indicated from these maps, the Facility Area includes a substantial area where both

species have been observed.

[Continued on Next Page]

2
 Id. at page 10.
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This particular area, known as the Coxsackie Flats, consists of the grasslands in

Coxsackie, New Baltimore, and Athens. It is “one of the only four key wintering areas for the

Short-eared Owl in the Hudson Valley, and supports more Harriers on a consistent basis than

any other site north or west of the Hudson Valley.”3  Thus, the importance of this habitat is self-

evident. This area must receive very careful scrutiny before any project is approved that could

severely limit or impact the open area of the habitat range. 

Both the Short-eared Owl and the Northern Harrier rely on large, open lands, with low,

grassy vegetation, suitable low nesting sites, and accessible meadow vole habitat.4 It is clearly

and precisely stated in this Management plan that:  

The greatest threat to both Harrier and Owl is the loss of open habitat

from forest regrowth and development. Changes in agricultural use from

hayfield and pasture to row crops may have a negative effect on the

species.5

Reviewing this Management Plan, it is abundantly clear the biological integrity of this area must

be maintained, and the grasslands must be preserved in their current state. Placing solar

panels and arrays over this large area will disrupt the open character required for proper

breeding and wintering habitat for the Short-eared Owl and Northern Harrier. It will also

negatively impair their ability to effectively hunt and capture prey, such as the American vole,

where panels would fragment the openness of the area.  

The Co-Applicants claim in the PIP that its preliminary environmental screening did not

indicate the presence of any significant wildlife habitat is both disturbing and frightening, given

the variance of that statement with actual circumstances. It certainly raises serious questions

from the beginning about either the Co-Applicants’ credibility or their capability to properly

assess the potential adverse environmental impacts of this project. This rare habitat area must

be conserved and protected. Siting a large solar field in this prime and critical habitat of both an

3
 Id.

4
 Id. at pages 30-32.

5
 Id. at page 32.
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endangered species and a threaten species cannot be permitted, and cannot be entertained.

Issue 2 : Adverse Visual Impacts

As it did with the subject of potential adverse impacts to wildlife and habitat, the PIP

summarily brushes off potential concerns about visual impact by simply asserting that “a solar

generating facility does not have any prominently visible components.” The few sentences of

discussion that follow then focuses solely on the height of the PV panels, absurdly pointing out

how much smaller they are in height as compared to wind turbines.6The PIP thus summarily

concludes that visibility is anticipated to be “limited”. 

This attitude toward potential visual impacts and adverse impacts to scenic resources is

either ignorant or disingenuous, and either way, unrealistic. While the Co-Applicants have yet to

reveal exactly where the PV panels will be located on its lands, it appears almost certain that

large swaths of PV panel arrays will be visible from NYS Route 385, a scenic route running

north-to-south on the eastern side of the Co-Applicants’ lands and which looks down from

significant height onto those lands. The development of the Co-Applicants’ lands with a coating

of PV panels will drastically change the views down onto these lands, degrading an

extraordinary scenic view by the covering a natural and pastoral landscape with discordant,

industrial, man-made infrastructure. 

These potential adverse visual impacts present a number of consequences to the lands

surrounding this project besides direct view degradation. Greene County is a place where

tourism is an important and growing part of local economies, and Coxsackie is part of that

tourism economy. The preservation of the scenic qualities of the Town, along with the unique

natural resources, are essential to continuing to grow that economy. Degradation of scenic

views will have a negative effect on community character that will, in turn, negatively affect

tourism. The PSS should include an in-depth exploration of this issue. 

Another issue is the detriment to the property values of those homeowners whose views

will be ruined by the presence of this project. Exploration of this issue must also be part of the

Preliminary Scoping Statement (PSS).

6
 PIP pps. 9-10.
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Issue 3 : Compliance with Local Laws and Regulation

Part 1000.5 of the Certification Regulations is entitled “Pre-application Procedures”.

Subsection (l)(2) describes what information is required as part of the PSS. Sub-Part

1000.5(l)(5) says that the PSS should include:

(5) a list and description of all local laws, and regulations issued

thereunder, applicable to the construction, operation, or maintenance of

the proposed facility and a statement either providing a preliminary

assessment of an ability to comply or indicating specific provisions that

the applicant will be requesting the Board to elect not to apply, in whole

or in part, and a preliminary explanation as to why the Board should elect

not to apply the specific provisions as unreasonably burdensome in view

of the existing technology or the needs of or costs to ratepayers whether

located inside or outside of such municipality... .

Hence, the PSS to be submitted by the Co-Applicants must be required to provide the

above-required analysis with regard to the Town of Coxsackie’s land use regulation. Of

particular importance is Article VI of the Town of Coxsackie Zoning Law, entitled “Natural

Resources Protection Standards”. Those standards are discussed below.

3.1. Town of Coxsackie Natural Resource Protection Standards

Section 201-43 of the Natural Resource Protection Standards, entitled “Purpose”, sets forth the

Town’s purpose in adopting and requiring those standards, saying the following [emphasis

added]:

The purpose of these natural resource protection standards is to provide special

controls over land use and development located in critical ecological landscapes

identified by the Town of Coxsackie. The standards and procedures are

designed to identify, protect, conserve, enhance, restore, and maintain

significant natural features and the ecological connections between them. The
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use of these standards shall:

A. Reduce the amount of nutrients, sediment, organic matter, pesticides,

and other harmful substances that reach watercourses, wetlands, or

subsurface water bodies.

B. Protect steep slopes and other areas of erosion or potential erosion to

the greatest extent possible by minimizing the impacts in these areas by

properly managing disturbances.

C. Identify and maximize the retention of existing natural plant communities

which constitute significant wildlife habitat and upland habitat for

threatened and endangered plant and wildlife species and species of

special concern, a valuable natural resource of the community.

D. Protect remaining large contiguous environmentally sensitive areas from

activities which would alter their ecological integrity, balance or character.

E. Improve and maintain the safety, reliability, and adequacy of the water

supply for domestic, agricultural, commercial, industrial, and recreational

uses along with sustaining diverse populations of aquatic flora and fauna.

F. Retain areas of annual flooding, floodplains, water areas, and wetlands in

their natural state to the maximum possible extent to preserve water

quality and protect water retention, overflow, and natural functions.

Section 201-42, entitled “Applicability”, says:

This article shall apply to all land within the Town of Coxsackie which

contains natural resource constraints. These natural resource protection

standards are not intended to be substituted for other general zoning

district provisions, but can be superimposed over district provisions, and
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should be considered as additional requirements to be met by the

applicant or developer prior to project approval [emphasis added].

This wide scope of applicability is affirmed by § 201-45, entitled “Exemptions”, which

says that “the requirements of these natural resource protection standards shall apply to all

development activities within the Town of Coxsackie” with the exception of the activities

described in that section, none of which would apply to the proposed project [emphasis added]. 

By taking definitive and specific action to adopt local regulations to protect the Town’s

natural resources, the Town has indicated the high value that it places on the protection and

preservation of these resources. And this legislation cannot be dismissed as NIMBYism

because the regulations were in place significantly before the present project was proposed.

Hence, in the context of the review of the application for this project, a high value must be

placed on the Town’s objective to protect these resources. Hence, the PSS should be required

to include a detailed explanation as to how the proposed project would comply or not comply

with these regulations. The resource protection provided by these local provisions is

summarized briefly below. 

3.2. Town of Coxsackie Watercourses

Zoning Law § 201-48(A) establishes buffer zones around all watercourses in the Town,

which buffer areas range from 100 feet to 25 feet on either side of watercourses depending on

their description and importance. In addition, §201-48(B)(3) limits mowing in the buffer areas to

one time per calendar year. 

3.3. Wetlands

Our research indicates that the project sites contain both New York State (NYS) and

National Wetlands Inventory (NWI) wetlands. Again, an image taken from the NYSDEC

Environmental Resource Mappers indicate that State-regulated wetlands exist in the Facility

Area. (See diagram on next page).
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Section 201-49 of Article VI, entitled “Wetlands” governs development which may take

place near wetlands, as they are defined in the statute7. The Zoning Law wetlands regulation

establishes 100 foot buffers around all NYS wetlands, and a buffer of 50 feet around NWI

wetlands. Section 201-49(B) requires that all wetlands be field delineated and the delineations

be set forth in a report before the approval of any development can be granted. 

3.4. Wildlife Habitat

Zoning Law § 201-50 is entitled “Wildlife Habitat” and says:

Areas that contain wildlife and wildlife species are a natural resource of

local, statewide, national and global significance. Wildlife play important

roles in maintaining ecosystems through ecological interactions, such as

predation, pollination and seed dispersal, as well as provide valuable

7
 Zoning Law § 201-49(A)(1) defines the wetlands regulated under this Article as “[a]ll wetland areas within the Town of

Coxsackie, whether identified on the United States Fish and Wildlife Service National Wetland Inventory or NYSDEC Article 24
protected wetlands maps.
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educational and recreational opportunities. Wildlife populations can only

be sustained if adequate measures are taken to maintain the habitats

they require and the ecological connections between them. Habitat

protection enables wildlife to persist in a region as well as enabling the

continuation of vital natural processes. Poorly planned land development

has fragmented ecosystems.

Section 201-50(A) requires applicants for development to conduct a “thorough

assessment of wildlife habitats”. With regard to species of special concern, the statute says:

For the purpose of these standards, species of conservation concern

shall include those species which are designated on the lists cited below.

Many of these species are restricted to specialized habitat with specific

physical or biological features. When appropriate habitat is present on

site, it must be assumed that species which utilize that habitat are

present or could be present in the future.

As discussed above with regard to the unique Grasslands habitat located in Coxsackie,

it is already known that a significant portion of the project lands are located that unique and

important habitat area. Moreover, that area is known as habitat for the Short-eared Owl (and

endangered species) and the Northern Harrier ( a threatened species). 

Section 201-50(B) requires that before any development takes place, applicants must

create an acceptable habitat protection plan that includes a habitat preservation map, a habitat

preservation strategy that complies with the statute guidelines, a preservation area

management plan, and most importantly, on-site habitat preservation, which is described as

“the most desirable alternative to protect upland habitat and plant and wildlife species.”

The uniqueness and local and Statewide importance of the natural resources on the

proposed project sites and surrounding areas, and the local commitment to natural resource

protection, together demands that compliance with local regulation for this project should

receive extraordinary consideration as part of this review process. Hence, the PSS should be

required to present an in-depth assessment of how the project will comply with this local

regulation.
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Issue 4: Economic Impacts and Benefits

The Co-Applicants claim that the proposed project will have positive impacts on

“socioeconomics” in the area through local employment and service opportunities. 

The primary economic benefit touted by the Co-Applicants is the prospect of “temporary

construction employment” and that a “significant amount of which is expected to be drawn from

the County and regional labor market.”8 The PSS should require a detailed explanation of the

data underlying these claims. The construction jobs will indeed be temporary, and will

evaporate as soon as the project is constructed. Moreover, due to the specialized technical

expertise required to install the facility properly, it would appear unlikely that the lion’s share of

the project construction work will be assigned locally. More likely is that the construction work

will be performed by a large company which is installing many similar facilities for the Co-

Applicants giving the Co-Applicants an economy of scale and the accompanying leverage in

bargaining for construction work. For example, Tetra Tech, the firm that is doing the

environmental planning work for the Co-Applicants on this project, is not local. They are located

in Rochester, New York, and upon information and belief, they are working for the Co-

Applicants on many other potential project sites besides this one. The construction work to be

meted out locally is apt to be only work on the periphery of the project. 

And there are other economic impacts which the PSS must be required to explore. As

discussed above in relation to adverse visual impacts, the PSS should be exploring the

potential for this project to have an adverse effect on visual resources and community

character, and in turn, on tourism. Also mentioned above are the economic impacts stemming

from devaluation of homes in the areas surrounding this project which will have a view of the

PV arrays. The substitution of an industrial view for the existing view of agricultural land may

profoundly affect property values. Hence, the PSS should be required to address these

impacts. 

Issue 5: Alternatives

Part 1000.5, subsection (l)(2)(x) provides that an applicant:

8
 Revised PIP dated December 12, 2017, at p. 9.
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may limit its description and evaluation of alternative locations to parcels

owned by, or under option to, such private facility applicant or its affiliates

and its description and evaluation of alternative sources to those that are

reasonable alternatives to the proposed facility that are feasible

considering the objectives and capabilities of the sponsor... [emphasis

added]. 

But in this case the PSS should include the requirement for a robust discussion of

alternatives which include siting the project in another location. The consideration of alternative

sites should prioritize other types of land for which a solar generation facility of this size could

be considered a good and sensible use of that property. Brownfields, vacant former industrial

sites, landfills and sites having similar distressed characteristics should be actively explored and

evaluated so that win-win situation is created where New York State increases its capacity to

generate clean, renewable energy while at the same time revitalizing the economic vitality of

properties which are distressed, or whose usefulness is outdated or which have a less than

optimal environmental condition. Surely, the worst available option is to site a project of this

scale on pastoral, pristine, highly visible and scenic land which also contains important natural

resources and habitat. 

Issue 6: More Specific and Detailed Information 

About the Proposed Facility

The preliminary scoping statement shall contain: 

(1) as much information as is reasonably available concerning the

proposed facility, generally in the form (though in less detail) that it will

appear in the application; 

The PSS should be required to contain sufficiently detailed information about the project

to allow effect comment by the public and other government agencies. This information should

include specific details about the location of all project infrastructure on the project site as well

as other necessary development (e.g., access roads) which is incidental to the project. 
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Conclusion

Just as the purpose of the PIP is to introduce the plan to the public, the purpose of this

letter is to introduce to the Siting Board and to the Co-Applicants some of the concerns in the

community about the siting of this project at the location proposed. The concerns in this letter

are not exhaustive, and in addition, they are designed to supplement the comment which have

been submitted by Saving Greene directly to the Siting Board. 

All of the preliminary evidence indicates that siting this project on scenic, pastoral

agricultural lands which also happen to be a part of rare habitat for both an endangered and a

threatened species, would be an extremely poor land use decision. While building New York’s

renewable energy capability is a laudable goal, that doesn’t mean that all other considerations

should be thrown out the window. Building renewable energy generation capacity and

protecting and preserving our important natural resources are not mutually exclusive, and we

can achieve both goals. In order for this review process to work as it was designed to, the PSS

for this project must be complete, honest and realistic and must fully and specifically address

the many important potential adverse impacts which this project presents if it were to be sited in

the location proposed. 

Thank you for your time, attention and consideration.

Very truly yours,

Grant & Lyons, LLP

John F. Lyons Kimberly A. Garrison

Grant & Lyons, LLP

Office: 224 Morton Road, Rhinebeck, NY 12572

Mailing: PO Box 370, Rhinecliff, NY 12574

Telephone: 845.876.2800

c: Co-Applicants

Saving Greene 


